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OPINION
|. Factual Background

In the early morning hours of August 16, 2000, April Sullivan was working at The Pantry,
a convenience store located on Guthrie Highway and Dunbar Cave Road in Clarksville. Sullivan
was talking on the telephone with a friend when the appellant entered the store. At trial, Sullivan
testified that when she asked the appellant if she could help him, the appellant showed her agun that
he was holding in his hand and told her that he needed a couple of cartons of cigarettes. The
appellant then grabbed adisplay containing eighty-six packs of cigarettesand | eft the store. Sullivan
noted that earlier in the evening of the offense, another employee had taped a note on the cigarette
display. Additiondly, she stated that at the time of the offense, a pack of cigarettes sold for
“between three dollars and three fifty.”



Sullivan stated that she was “[t]errified” when she saw the gun and held her handsin the air.
Sullivan did not chase the appellant when he left because she knew that he had agun. Immediately
after the appellant left the store, Sullivan called 911 to report the robbery.

Sullivan reported that the appellant was wearing an “army type shirt.” Later that night,
Sullivan identified the appdlant as the individual who came into the store. Additionally, Sullivan
identified the gun police discovered in the pick-up truck in which the appellant was riding when he
was arrested as the gun used by the appellant during the robbery.

Attrial, Sullivan reviewed photographsfrom avideo surveillance cameralocated inthestore.
She identified the appellant as the individual shown on the photographs. She also testified that she
was “positive” that the appellant had a weapon and that the gun used by the appellant was “kind of
like copper looking around the barrel.” On cross-examination, Sullivan acknowledged that the
photographs did not show that the appellant had a gun. She also conceded that the appellant never
tried to take any money from her.

Officer Tyler Barrett of the Clarksville Police Department was on duty in the early morning
hours of August 16, 2000, when he heard thereport of arobbery at The Pantry. When the report came
through, Officer Barrett was gpoproximately six milesfrom the scene of therobbery. Hetestified that
he immediatdy began watching “to see if | saw any vehicles coming up 374 with any subject that
would look like the subject that had been described over the police radio that had committed the
robbery & The Pantry.”

Shortly thereafter, Officer Barrett observed aFord Ranger pick-up truck “comingup thehill.”
Thetruck’s passenger seat wasreclined and Officer Barrett saw the top of the passenger’shead. As
the truck passed Officer Barrett’s patrol car, the passenger, later identified as the appellant, looked
out the side window. Upon seeing the patrol unit, the appellant jerked his head back “in a real
suspicious type fashion.”

Officer Barrett explained that he decided to “ get in behind thevehicleand run the tag and just
follow the vehicle and see where it was going to and see if maybe some more information would
comeout onthevehicle, at that point thevehiclestarted being drivenvery erratically.” Officer Barrett
activated his blue lights, and the truck initially slowed but then “took off again, at that point sped

up.”

The truck finally came to astop in the parking lot of “an old folks home.” Officer Barrett
related that when the truck stopped, the appellant attempted to exit the vehide. Officer Barrett
advised the appel lant that hewas a sugpect in arobbery and that hewastoremaininthevehicle. The
appellant stuck hishands out the window of the truck and stated, “ The gun’sin the seet; | don’'t have
the gun; | didit; | did it; please, don’t shoot me.”

Officer Barrett stated that he observed two racks of cigarettes and a display in the bed of the



truck. Insidethetruck, Officer Barrett discovered agun laying between the seats. Next to the gun,
Officer Barrett found a“clip.”

At trial, Penny Hooker testified that on the night of August 16, 2000, she was preparing to
leave her housewhen theappellant asked for aride. Hooker agreed to takethe appdlant tohissister’s
house. After the appellant was in the truck, Hooker asked the appellant if he had a cigarette. The
appellant replied that he did not, but he told Hooker that if she would pull over he would get some
cigarettes. Accordingly, Hooker droveinto the parking lot of The Pantry. Initially, Hooker drove up
to the front of the store. However, the appellant instructed her to pull to the side of the store and
“back in.”

The appellant got out of the truck and went into The Pantry. The appellant came out of the
store and Hooker heard a noise in the back of thetruck. When she turned around to determine the
cause of the noise, the appellant jumped into the truck, put apistol to her ribs, and “ said drive bitch.”
Hooker stated that before the appellant went into the store, she had not seen agun. She also stated that
she did not actually seethe gun in the truck. However, she “was positive that the gun wasn’t there
before [the appellant] got in the truck.”

Hooker testified that she did not know that the appellant was going to rob the store. When
the appellant got back into the truck, he did not tell Hooker that he had robbed the store. However,
Hooker explained, “I took for granted what had hgppened. And then once the pistol hit my ribs |
knew what had happened.”

Charles Abernathy was a detective with the Clarksville Police Department on August 16,
2000. Detective Abernathy was called to investigate a robbery at The Pantry. He also went to the
scene where the appellant was arrested. At the scene of the arrest, Detective Abernathy searched the
truck in which the appellant had been riding and discovered a“pistol and aclip” between the seats
of the truck. Detective Abernathy stated that the gun was loaded with “six rounds of .22 long rifle
ammunitioninit. And thetip up barrel of the weapon was opened up and there was alive round in
thebarrel itself.” Detective Abernathy photographed the gun, the cigarettes, and the cigarette display
whichwerediscoveredinthetruck. Detective Abernathy also found anote“amongst the cigarettes.”

The appellant elected not to testify at trial. In defense, the appellant recalled Penny Hooker
to testify. Hooker stated that at the time of the offense, she was on probation for an aggravated
assault. She stated that she was not charged as a result of the robbery of The Pantry.

The appellant was convicted of aggravated robbery and sentenced as a multiple offender to
seventeen years imprisonment. The gppellant timely appealed his conviction, contending that the
evidence was not sufficient to support his conviction. Specifically, the appelant argues that the
evidence fails to show that he was in possession of a gun at the time of the robbery; therefore, he
should have been convicted of simple robbery.



[I. Analysis

In Tennessee, appel late courts accord considerableweight to theverdict of ajuryinacriminal
trial. In essence, a jury conviction removes the presumption of the defendant’s innocence and
replacesit with oneof guilt, so that the appel lant carriesthe burden of demonstratingto thiscourt why
the evidence will not support the jury’sfindings. See Statev. Tugdle. 639 SW.2d 913, 914 (Tenn.
1982). The appdlant must establish that no “reasonabletrier of fact” could have found the essential
elements of the offense beyond a reasonable doubt. See Jackson v. Virginia 443 U.S. 307, 319, 99
S. Ct. 2781, 2789 (1979); Tenn. R. App. P. 13(e).

Accordingly, on apped, the Stateis entitled to the strongest legitimate view of the evidence
and all reasonableinferenceswhich may bedrawntherefrom. See Statev. Williams, 657 SW.2d 405,
410 (Tenn. 1983). In other words, questions concerning the credibility of witnesses and the weight
and value to be given the evidence, aswell as all factual issues raised by the evidence, are resolved
by the trier of fact, and not the appellate courts. See State v. Pruett, 788 SW.2d 559, 561 (Tenn.
1990).

Aswe noted earlier, the appdlant wascharged with aggravated robbery. Aggravated robbery
is defined as robbery accomplished with a deadly weapon or by display of any article used or
fashioned to lead the victim to reasonably believeit to be a deadly weapon. See Tenn. Code Ann. 8§
39-13-402(a)(1) (1997). Robbery isdefined as*theintentional or knowing theft of property from the
person of another by violence or putting the personinfear.” Tenn. Code Ann. § 39-13-401(a) (1997).

In the instant case, the appellant contends that the * undisputed testimony would amount to a
Simple Robbery when viewed inthe light most favorableto the State.” The appellant maintainsthat
the videotape of the incident fails to show him in possession of agun. The appellant also contends
that the only gun discovered by police did not have his fingerprints on it. Moreover, the appellant
clams that the victim testified that she saw the appellant in possession of a gun, but the appellant
never pointed thegun at her. Therefore, heclaimsthat thevictim'’ stestimony wasinconsistent. Thus,
the appellant argues that the evidence is not sufficient to sustain his conviction for aggravated
robbery. The State contends that “there was more than sufficient evidence upon which areasonable
trier of fact could find appellant guilty of aggravated robbery.” We agree with the State.

The victim, Sullivan, testified that the appellant came into The Pantry, showed her a pistol,
and told her that he needed cigarettes. Hethen proceeded to grab adisplay rack containing eighty-six
packs of cigarettes. Sullivan stated that shewas* positive” that the appellant had agun, but he never
“directly” pointed the gun at her. Specifically, Sullivan stated that “[w]hen he pulled [the gun] out
of the pocket the barrel wasin fact pointed at me, but he didn’t threaten me with it.” Nevertheless,
shefelt “threatened” and “[t]errified.” Hooker testified that after leaving The Pantry, the appellant
got into the truck and held agun to her ribs. Officer Barrett and Detective Abernathy testified that
agun wasfound in the pick-up truck in which theappellant wasriding. At trial, Sullivan identified
the gun asthe one which was used by the gppellant during the robbery. Police discovered the display



rack, cigarettes and a note written by an employee of The Pantry in the bed of the pick-up truck in
which the appellant was a passenger.

Thejury obviously determined that the robbery was “ accomplished with a deadly weapon or
by display of an article used or fashioned to lead the victim to reasonably believe it was a deadly
weapon.” SeeTenn. CodeAnn. § 39-13-402(a)(1). Thejury, aswastheir prerogative, accredited the
testimony of the State’'s witnesses and resolved any inconsistencies in favor of the State. We
concludethat the evidence wassuffi ci ent to support theappe lant’ s conviction of aggravated robbery.

[11. Conclusion

Accordingly, we affirm the judgment of the trial court.

NORMA McGEE OGLE, JUDGE



